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“The arbitrator is the sine qua non
of the arbitral process.
The process cannot rise above
the quality of the arbitrator.”

The Arbitral Tribunal, Dr Alice Fremuth-Wolf, 12.10.2017 Folie 2



Key features of arbitration

Parties are free to appoint “their” arbitrator
Why is this important?

What are the potential downsides?
Article V(1)(d) New York Convention:

(1) Recognition and enforcement of the award may be refused, at the request of the party against whom it is
invoked, only if that party furnishes to the competent authority where the recognition and enforcement is
sought, proof that:

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the
agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where
the arbitration took place;

» parties' agreement concerning selection of the arbitrators
must be given effect




Who can be appointed?

any natural person

with full legal capacity

function has to be performed personally

national restrictions: e.g. no active judges (Austria)

UNCITRAL ML: no person shall be excluded by reason
of his nationality

legal person ? E.g. accounting firms




Number of arbitrators

Sole arbitrator

Less costly

Better suitable for small and medium
sized disputes

Faster (no need to coordinate
schedules of 3 for hearing dates etc)

No danger of delaying
No danger of “compromise decision”

Some institutional rules have preference
or presumption in case no choice was
made

Panel of three arbitrators

— Discussion of the case with each
other improves quality award

— possible to have within the tribunal
one or more arbitrators with the
required scientific or technical
knowledge

— if parties come from different cultural
/ legal backgrounds feel more
comfortable in the presence of an
arbitrator with a similar background

— Mix of cultures, languages etc




Number of arbitrators (cont.)

Five or more arbitrators Even number

— Rather rare, only exceptional cases — Deadlock-situations

— impracticable — Some jurisdictions mandatorily

— Cumbersome decision making provide that number has to be odd
— expensive - May faVOI’ Compr0m|se

— delays Consequence of even number?

— Arbitration agreement might be null
and void or inoperable (BUT NYC!)

— Mandatory / presumptive
appointment of chairman (Sec 15(2)
Engl Arb Act, Sec 586 (1) ACPC, Art
1062 (3) NCPC

Sec 21 English Arbitration Act: umpire
system

— lIran-U.S. Claims Tribunal (9)

— PCA Croatian — Slovenian border
dispute (5)




Who determines number?

In institutional

Parties

>
>

Art V(1)(d) NYC

In the arbitration
agreement

Advantage: more likely to
agree when dispute is still far
away

Disadvantage: Parties do not
know vyet if dispute will be
better suitable for one or
three

Later when the dispute
has arisen

In ad hoc
arbitration

>

National courts
of place of arbitration

or other connecting factor
to that country

Other appointing
authorities
Institution

Secretary General of
Permanent Court in the
Hague

Trade association
Professional association

arbitration

>

Institution acts as
appointing authority
under its Rules and
decides number

Factors to be taken into
account by institution
(Art 17 Vienna Rules)

complexity of case
amount in dispute

parties’ interest in
expeditious and cost-efficient
decision




Fall-back and presumptions

Parties In ad hoc
> Factors to be arbitration
considered » Fall-back: three
—  Cost
o —  Art10(2) ML
—  Diversity

— Art7(1) UNCITRAL Rules
— Sec586 (2) ACPC
— Sec 1034 (1) GCPC

» Fall-back: one
— Art 15(3) Engl Arb Act

E me rge ncy —  Art 12 Spanish Arb Act
Arbitrator

» usually one (appointed
by institution)

—  Speed
—  Expertise
—  Consistency

In institutional
arbitration

Fall-back three

§ 3.1 DIS Rules
Art 23(2) CIETAC Rules

Presumption one
12(2) ICC Rules unless...
Art 5 ICDR Rules

Art 5(4)LCIA Rules

Art 6(2) Swiss Rules unless...
Art 15(4) CEPANI Rules

Determined by inst.
Art 17 (2) Vienna Rules
Art 16 (2) SCC Rules




Choosing Mr/Mrs Right

Nationality, culture, religion, diversity
Neutrality (independence and impartiality)
Competence and outlook

Experience in the law and practice of arbitration
Availability

Language

Additional requirements (professional knowledge, special
legal training, “commercial men”)

Interviewing potential arbitrators?




Arbitrator’s contract

1) Adhoc arbitration -
influences

arbitrator's contract
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© Lew/Mistelis/Kroll, Comparative International Commercial Arbitration (2003) p 278
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Classification of arb. contract

» arbitrator agrees to settle the dispute between the
parties in return for a certain remuneration

e contract of agency
e contract for the provision of services
e contract sui generis

e Austria: contract for work and services with elements
of an agency agreement

* no writing requirement




Applicable law to arb. contract

e Explicit choice or

e Law of closest connection
— Place of arbitration (place of performance)
— Seat of arbitral institution ?
— Domicile of arbitrator ?
— Law applicable to arbitral procedure = lex arbitri

e Why does it matter?




Duties and rights of arbitrators

to act fair and with care

to act with due diligence (“justice
delayed is justice denied”)

to act judicially

to conduct arbitration in such a way
that it leads to a valid award not
open to challenge

to render enforceable award (?)

to be&stay impartial&independent
to disclose

not to exceed powers

not to resign without good cause
duty of confidentiality

to settle the case ?

remuneration

Hourly/daily rate to be negotiated
(ad hoc arbitrations; LCIA Rules); or

fixed rates depending on the amount
in dispute (most institutional rules
contain fee schedules)




Breach of duties by arbitrator

Challenge or removal of arbitrator
Reduction of fees

Challenge of award

Denial of enforcement

Damage claim against arbitrator?




Liability of arbitrators
Full Liability

Total immunity

arbitrators perform a quasi-judicial
function

Otherwise difficult to find skilled
persons willing to take on the job if
exposed to unlimited personal
liability

Losing party might seek to have case
reheard by bringing a liability case
against the arbitrator (influence
arbitrators’ decision)

BUT: exceptions for e.g. fraud (Art
37(1) CEPANI Rules), bad faith

Adopted by Sec 29 Engl Arb Act

Arbitrators liable like any other
professional selected for his
expertise, obliged to apply skill and
care in the exercise of his duties

Adopted by Sec 594 ACPC but...

Contractual limitations

Art 46 Vienna Rules, Art 40 ICC Rules
“liability is excluded to the extent legally
permissible”

Art 45 Swiss Rules (~Art 44 DIS Rules)

“except for intentional wrongdoing or
gross negligence”




Appointment procedure

Art 11 (2) ML “The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators (...)"

» Inclusion of a special appointing mechanism in
arbitration agreement

» Parties agree on an appointment procedure by
submitting their dispute to arbitration rules

» Fall-back lex arbitri provisions on appointment
(national courts)




Limits to parties’ agreement

e |f appointment of tribunal/chairman is made by one party
alone (BUT: see Sec 17(1) English Arb Act!)

e |f one party has an unfair influence on the appointment of
arbitrators

e Requirements for minimum qualifications

» arbitration agreement becomes invalid for contravening good
faith (at least, appointment mechanism)

» Annulment of award rendered by such tribunal

» other party may request appointment by the courts (e.g. Sec
1034 (2) GCPC, Sec 1028 NCPC)




Appointment

Ad hoc Institutional

— Importance of parties’ agreement — Provides fall-back appointment

— default mechanism in case parties mechanism with appointing authority
cannot agree — Ensures swift appointment

» either (agreed) appointing authority — Sometimes power to appoint sole

—  Trade association arbitrator or chairman directly vested

—  Professional association with the institution (Art 12(5) ICC Rules,

—  President of Chamber of Commerce of the Art 5(4) LCIA Rules, Art 17(4) SCC Rules)

defaulting party‘s home /seat (Art IV EC 1961)

e — Prevention of delays
—  “competent authority” (Paris Agreement)

—  President of Perm Arb Court in The Hague — Confirmation procedure available

» or national courts (Art 11(4) ML)
BUT:

Danger: frustration of arbitral process if Strict list system
tribunal cannot be appointed Limitations of nationality




Sole arbitrator (fall-back)

e Art 11 (3) b ML “Failing an agreement (...) in an arbitration
with a sole arbitrator, if the parties are unable to agree on the
arbitrator, he shall be appointed, upon request of a party, by
the court or other authority specified in article 6.”

» Art 17 (3) Vienna Rules: in case of a sole arbitrator “the
parties shall jointly nominate a person within 30 days after
receiving the Secretary General’s request. If no such
nomination is made within this time period, the sole arbitrator
shall be appointed by the Board.” (. Art 12(3) ICC Rules, Art 15/2
CEPANI Rules, Art 14 DIS-Rules, Art 7(3) Swiss Rules, Art 13(2) SCC Rules)

» Time-limit for parties to reach an agreement!




Panel of three arbitrators (fall-back)

e Usually composed of two party-appointed arbitrators and a
chairman

e Art11(3) b ML “Failing an agreement (...) in an arbitration with three
arbitrators, each party shall appoint one arbitrator, and the two
arbitrators thus appointed shall appoint the third arbitrator; if a party fails
to appoint the arbitrator within thirty days of receipt of a request to do so
from the other party, or if the two arbitrators fail to agree on the third
arbitrator within thirty days of their appointment, the appointment shall
be made, upon request of a party, by the court or other authority specified
in article 6.”

e Sec 17 English Arb Act: party which has nominated an arbitrator
may require its nominee to act as a sole arbitrator if the other party
fails to appoint its arbitrator within the agreed time period




Panel of three arbitrators (cont.)

e Art 17 (4)(5) Vienna Rules (art 12 DIs-Rules, Art 18(2) Swiss Rules)

— Each party shall nominate his/her arbitrator within 30 days after
receiving Secretary General‘s Request

— Otherwise: the Board appoints the arbitrator for the defaulting

party
— Co-arbitrators shall jointly nominate chairman

— Otherwise: the Board appoints the chairman

e Art 12 (5) ICC Rules (Art 13(3) SCC Rules, Art 15(3) CEPANI Rules)

— the third arbitrator (president) shall be appointed by the ICC
Court, unless parties have agreed on another procedure




Multi-party proceedings

Problem with panel of three arbitrators
» Not every party involved may appoint its own arbitrator

» equal number of arbitrators for different number of
parties

» French Dutco decision (award annulled)

Cour de cassation stated that “the principle of the
equality of the parties in the appointment of arbitrators is a
matter of public order which can be waived only after the

dispute has arisen”.




Multi-party proceedings (cont.)

Different solutions adopted by institutions post-Dutco

e Art 12 (8) ICC Rules (Art 17(5) SCC Rules, Art 13(2) DIS Rules, Art 15(5)
CEPANI Rules, Art 8(5) Swiss Rules) : In the absence of a joint nomination,
the ICC Court may appoint each member of the arbitral tribunal
and shall designate one of them to act as president.

e Art 18 Vienna Rules

— Regular case: Each side of party shall jointly nominate their
arbitrator otherwise Board appoints the arbitrator for the
defaulting party

— In exceptional cases: Appointment of (all) arbitrators by the
Board (after granting the parties the opportunity to comment)




Confirmation of arbitrators

Available only in institutional arbitration (e.g. Art 18 Vienna
Rules, Art 13 ICC Rules, Art 17 DIS-Rules, Art 15 CEPANI Rules)

Requirements: nomination by party
— Acceptance of office

— Declaration of impartiality and independence
— Declaration of availability

— No doubts as to impartiality or independence or ability
of the arbitrator to carry out his mandate

Granted /denied by Secretary General / Board / Court
taking into account any objections raised by the parties




Challenge of arbitrators

Independence

>

relationship between
an arbitrator and one
of the parties whether
financial or otherwise

Objective: direct professional
relationship with one of the
parties or personal financial
interest in the outcome of the
case — “judge in own cause”

Arbitrator and counsel of one
of the parties from same
chamber (?)

Repeated appointments (?)

Same arbitrator appointed for
related matters (efficiency vs
preconceived opinion)

Impartiality

>

Y VYV

arbitrator is biased in
favour of one of the
parties or in relation to
the issue in dispute

State of mind (subj.)

Party appointed
arbitrators as
“representatives” (?)

Interviewing of
arbitrators before
appointment (?)
Nationality of sole
arbitrator / chairman

Qualifications
agreed by parties

» parties are free to
agree on whatever
gualifications they
want

» they can also agree on
what reasons justify a
challenge

“While impartiality is needed to ensure
that justice is done, independence is
needed to ensure that justice is seen to
be done.”




IBA Guidelines on conflict of interest

Green List

No disclosure required

- arbitrator has previously published
general opinion (law review article /
public lecture) concerning an issue which
also arises in the arbitration (but this
opinion is not focused on the case that is
being arbitrated)

- arbitrator’s law firm has acted against
one of the parties or an affiliate of one of
the parties in an unrelated matter
without the involvement of the arbitrator

- arbitrator and counsel for one of the
parties or another arbitrator have
previously served together as arbitrators
or as co-counsel

Orange List

Disclosure required

- arbitrator has within past 3 years been
appointed as arbitrator on two or more
occasions by one of the parties/affiliate

- arbitrator currently serves / has served
within past 2 years, as arbitrator in
another arbitration on a related issue
involving one of the parties / affiliate

- arbitrator and another arbitrator are
lawyers in the same law firm

- lawyer in the arbitrator’s law firm is an
arbitrator in another dispute involving
the same party or parties or an affiliate
of one of the parties / same law firm

- The arbitrator has within past 3 years
received more than 3 appointments by
same

- The arbitrator has publicly advocated a
specific position regarding the case
(published paper / speech / otherwise)

Red List

Waivable — disclosure requ.

- arbitrator holds shares in one of the
parties / affiliate (privately held)

- arbitrator currently represents or
advises one of the parties / affiliate

- arbitrator’s law firm had a previous but
terminated involvement in the case
without the arbitrator being involved
himself or herself

- arbitrator regularly advises the
appointing party / affiliate, but neither
arbitrator nor firm derives a significant
financial income therefrom

Non-waivable despite discl.

- identity between party and arbitrator

- arbitrator is manager, director/member
of the supervisory board /alike of party

- arbitrator has significant financial
interest in one of the parties / outcome
of the case
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1. Non-Walvable Red] List

11

1.2

1.2

1.4

Thare iz an identity betwesn 2 pary and
the arbitrator, or the wrbitrator i 2 legal
reprazentative of employes of an entitptha iz 2
partyin the arbivration.

The arbitrator iz 3 manager, director or member
of the supervizory board, or he 3 comralling
influsnce on one of the parties or an antivy tha
haz o dirzet economicinterastin the award to be
renderadin the arbitradon.

The arbitraor has 2 significant finandal or
perzonal imerest in one of the partes, or tha
outcoma of the cass.

The arbitrator or hiz or her firm regularly advisas
the party, or an affiliae of the pary, and tha
arbitrator or his or her firm derives signifi cant
finaticial income therafrom.

2. Walvable Red List

21

Falationship of the arbivator wo the dispure

211 The arbiwator has given lagsl adwice,
or provided an sxpert opinion, on the
dispure t0 2 party of an affiliate of one of
the parties.

2.1.2 The arbitrsor had 2 prior involvemenst in

the dispute.

27 Arhitraor'z dirzet of indirzet interest in the

dizpura

231 The arbitraor holds shares, sither directly
or indirzcdy, in one of the partiaz, or an
affiliate of one of the partes, thiz pary or
@t affiliate haing privataly held.

222 A doge family member® of the arbitracor
haz 2 sgnificant financial interest in the
outcom @ of the disputa,

2.2.8 The artbigator, of 2 close family member
of the arbitrator, hag 2 close relationship
with 2 nonparty who may be liablz o
rzcourze on the part of the unsuccesaful
party in the dispure.

2% Arbitraor's relmionship with the parsdes or

couhzal

251 The arbirator curremly reprazems or
advizes one of the parias, or an affiliace of
ong of the partias.

2.2 The arbiwator currensly repressms of
adviser the lawyer or law firm actdng as
coungel for one of the pardes.

2.3.3 The arbitrator i= 2 lawyer it the same law
firm as the counsel 1o one of the partiae.

224 The arbiwator iz 2 mansger, direcior of
member of the supsrvizory board, or has
2 controlling influsncs in an affilise® of
ong of the parties, if the affiliate iz directly
irvolved in the matters in dispute in the
arbitraion.

255 The arbitraror's law firm had 2 previous
but terminated involvem ot in the case
withour the arbitrator being invalvad
himszelf or heraslf.

206 The arbiraor's law firm curranddy has 2
significat comorn e cal 1 dadonship with one
of the parties, or @n affilise of one of the
prartes

257 The arbitraror regularly advises one of
the partizz, or an affiliatz of one of the
partizz, but neither the arbirator nor his
ar her firm derives a significan financial
incom & therafrom .

258 The awbigator has a2 doss  family
relationship with one of the pardss, o
with a manager, director or member of
the supsrvisory board, or any person
having = comtrolling influencs in one of
the partiss, or an affiliate of ons of the
parties, or with a counsel representing =
kgl

239 A close family member of the arbitrator
has 2 significant financial or persomal
itersstin one of the parties, or an afiliats
of onz of the partss,
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3. Orange Lkt

8.2 Currentzervices for ona of the partas 2.3.4 A lawyer in the arbitraror's law firm iz 3n

81 Previous ssrvices for one of the partizs or other arbitrator i anothar dispuse involving the

involvem ent in the cass

211 The arbitraor has, within the past thres
years, szrved as counszl for ons of the
parties, or an =ffillae of one of the
partes, of has praviously advised or been
conaulted by the parey, or an affilises of
the party, making the appointment in an
unralaed mattar, but the arbitraor and
the party, or the affiliate of the party, havs
no ong oing ralad onship.

2.1.2 The arbitraor has, within the past thres
years, sarved a2 counsel against ons of
the partizs, or an affiliate of one of tha
partiaz, in an unralaced maner.

21.% The arbitraor has, within the past threea
years, been appointed a5 arbitrator on wwo
or more occasions by one of the partes, or
an affiliate of ong of the partes *

2.1.4 The arbitrator's law firm has, within the
past thres vears, acted for or agains ons
of the partes, or an affilime of one of the
partes, in an unrelated maer withous
the involvement of the arbitrator.

215 The =rbitrator carrendy sarves, or has
served within the past thres years, as
arbitraor it another erbitration on a
related fzaue involving one of the pardas,
or an wffiliate of one of the partes.

2%

221 The arbitrasor's law firm iz currenddy
rendering services 10 ong of die partes,
or w0 an affiliate of one of the pardes,
without of eating 2 significan+ comamer cial
relarionship for the law firm and withous
tha involvemeant of the arbitrator.

2.2.2 Alaw firm or other legal crgenisation the
shares significant fees or other revenuss
with the arbitraror's law firm renders
gerwicez w0 ome of the partizs, Oor am
affiliate of onz of the partizs, befors the
Arbitral Tributal.

2.2.2 The arbirratcr o hiz or her firm reprasens
2 party, of an wffiliate of ons of tha pardas
to the arbitradon, on o regular basis, bur
such reprezantatdon doss oot concern tha
current dizspura.

Relationzhip betwean an arbitraor and anather
arbitrator of counsal

2.28.1 The arbitrawor and ah other arbitrator ara
lamnrers ity the same law firm.

282 The arbirator and another arbitrator,
or the counsel for one of the partes,
are memberz of the same barristers'
chambers

8.8.% The arbitraor was, within the paer thrae
years, a parwner of, or otharvize affiliaed
with, another arbitrator or any of the
counzsl it the arbitration.

2.4

S0 & PATLY Of partias, ar an afiliate of one
of the partias.

235 A close family member of the arbitrator
iz 3 parener or emploves of the law firm
represantdng one of the partdes butizno
assisting with the dispuse.

2.2.6 A doss pereonal friendship exise batwaen
an arbitraccr and 2 counzel of @ party.

2.3.7 Enmity sxiztz betwezen an arbisramor and

counsel appesring in the arbitration.

2.2.8 The arbitramor has, within the past three
years, been appointed on more than thres
occasions by the same counzzl, or the
satn & law fifmn .

229 The arbivator and another arbitraor,
or counsel for onz of the partiss in the
arbitraion, currentdy act of have aced
together within the past three years a2 co-
counzel.

Relationzhip betwesn arbirator and party and
othiers involved in the srbitracion

2.4.1 The arbitrator's law firm iz currendy
acting adversely 1o one of the paries, or
an affiliate of ong of the partes.

2.d4.2 The arbitrator has been assodated with 2
party, or an affiliate of one of the partiag,
ina professional capacity, such az aformer
s ploYes Of partner.
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a2k

2.4.5A cloge personal friendship sxiets betwean

an arbitrator and 2 maneger or dirsetor
or @ member of the supervzory board
of @ party, = entdty thw has o dirse
sootiomic interast i the award to be
renderad in the arbiration; or any parson
having = controlling influence, such a2 =
cotitrolling sharsholder interest, on ones
of the parties or an affiliate of one of the
pArtias Of A Withas Of #Xpart.

8.4.4 Fnmity exizes betwzen an arbitrator and 2

a4 .kb

a2k

matager of director or amamber of the
suparvizory board of = perty, wn entity
that haz 2 direct sconomic interest in the
award; or any perzon having o contrdlling
influstice in onzs of the paftizs Of ah
affiliazte of one of the parties or 2 witness
O 2XPart.

If the arbitratar is 2 former judge, he or
she haz, within tha past thre 2 years, heard
2 significant case invaling one of the
partizz, or an affiliate of one of the partizs,

Cithaer cif o stahcas

The arbitrator holds shares, sither dirzcdy
of indirecely, thas by reason of mamber
of dapominasion cotnstivat: 2 material
holding in onz of the partdzs, or an
affiliate of one of the partdes, this party o
affiliate beitg publicly listed,

25z

a.b3

abd

The arbitraor haz publicly advocaed
4 position on the caze, whether in a
published papar, ar speach, or otherwiza.

The arbitrator holds a position with the
appointing wathority with respact w the
dizpute.

Tha arbivator &£ 2 manager, dirsctor o
member of the supsrvizory board, or has
2 controlling influence on an afilias
of one of the partes, where the affiliate
iz not dirzely involved in dhe marars in
dizpute in the arbitradon.
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4, Grean List

41 Previously expreszed lagal opinions

4.z

43

411 The arbitrator haz previously expressed

a legal opinion (mach 3z in a law revew
article or public lzcwrz) concarning an
izanz tha also arizzs in the arbitradon (o
thiz opinion is not focused on the caee).

Currant 2arvices for one of the parties

421 A firm, inh amodadion of in alliahce

with the arbitrator's law firm, but thar
does nov sharz significant fezz or other
ravermizs with the arbigator's law firm,
rendarz zarvices 1o ong of the partias, or
an wffilizte of ons of the pardss, in an
utiralared matter

Cortacs with eanoher arbitrator, or with counzel
for one of the partes

431

432

Tha arbitrator has o reladonship with
another arbitraror, or with the counsel for
onz of the partss, drouch membership
in the sams professional association,
or zodsl or charitable crganission, o
thr ough 2 zodal media network.

Tha arbitrator and counzal for one of the
parties have previowsly served together s
arbitraors.

4.3.2

4.3.4

The arbitrator teaches in the zame
faculey or school 25 another arbitracor o
counsel 10 one of the parties, or ssrves
a2z an officer of 2 me‘essiu:-nal azzociation
or zocial or charitable organizaion with
another arbitrator or counzel for one of
the parties.

The arbitrator was 2 spesker, moderator
Of organiser in one of mors conferanees,
or participated in zeminsrs or working
partles of @ profesional, social of
charitable  organisaton, with another
arbitraor or counzal w0 the partdes,

dd4 Contacts bzowzen the arbitrator and onz of the
pz.nies

441

442

The arbitreeor hae had o6 inidsl contac
with 3 parwy, or an affiliatz of a party (or
their counsel) prior w0 appointment, i
thiz contact i= lmitad 0 the arbitrator'sz
availability wnd qualificationz to zerve,
or to the names of possible can didares
for a chairparaon, and did not address
the meritz or procadural sspeote of
the dispute, whar than wo provids the
arbitraor with 2 basic understanding of
tha cass.

The arbitrator holds =n  insonificans
amount of sharss in one of the partdes, o
an wffiliate of one of the pardes, which iz
publicly listed.

442 The srbirwor and amensger, dirsctor or

member of the supsrvizory board, or any
parson having o comrolling influsnce on
ong of the parties, or an affiliate of one
of the pardes, have worked together oz
joint experts, of in another professional
capacity, induding ez arbitratcrs in the
ke (VR e

d.4.4 The srbitracor has a relatonship with one

of tha parties or itz wffiliares through =
zocial madia fetwark.




Disclosure obligation

to ensure compliance with the requirements of
independence and impartiality

requires an arbitrator to make enquiries as to
whether any relationships exist which have to be
disclosed (principle of reasonableness)

When?

— At the beginning before appointment
— Ongoing obligation throughout the proceedings

How?




Consequence of non-disclosure

» Is non-disclosure in itself a reason for a challenge?
» Challenge of arbitrator by the parties

e Art 12 (2) ML “An arbitrator may be challenged only if
circumstances exist that give rise to justifiable doubts as to his
impartiality or independence, or if he does not possess qualifications
agreed to by the parties. A party may challenge an arbitrator
appointed by him, or in whose appointment he has participated,
only for reasons of which he becomes aware after the appointment
has been made.”

* “reasonable suspicion / impression” or “real possibility” of partiality

» Party cannot renounce right to challenge arbitrator in advance

» Annulment / non-enforcement of award Art 34(2)a(iv) and 36(1)a(iv)ML




Challenge procedure

Institutional

Ad hoc

Art 13 (2) ML “Failing such agreement, a
party who intends to challenge an
arbitrator shall, within fifteen days after
becoming aware of the constitution of
the arbitral tribunal or after becoming
aware of any circumstance referred to in
article 12(2), send a written statement of
the reasons for the challenge to the
arbitral tribunal. Unless the challenged
arbitrator withdraws from his office or
the other party agrees to the challenge,
the arbitral tribunal shall decide on the
challenge.” (similar Art 13 UNCITRAL Rules)

Appeal to national courts (Art 13(3) ML)

Reasoned submission sent to
institution with certain time limit

Requests comments from the other
party and the challenged arbitrator

Parties can jointly agree on removal
of arbitrator or arbitrator may
voluntarily resign

If not, institution decides
Decision is final and binding

Depending on lex arbitri, appeal to
national courts in case challenge is
rejected (e.g. Sec 589 (3) ACPC)

Arbitration may continue / award




Premature termination of office

e Successful challenge
e Removal from office if arbitrator

— is permanently prevented from exercising his tasks
— fails to perform his duties
» application of one of the parties / own initiative of institution

e Death

e Parties’ agreement

e Resignation by the arbitrator




Consequences of such termination

e Replacement (Art 15 ML) (art 22 vienna Rules, Art 13 swiss Rules)
— Sole arbitrator: parties
— Chairman: co-arbitrators
— Party-appointed arbitrator: nominating party
» proceedings (partly) to be repeated?

e Damage claim?

e Reduction of fees




Truncated Tribunal

One partisan arbitrator
e refuses to take part in arbitrators’ deliberations
e unilaterally withdraws from tribunal (resignation)

» remaining arbitrators shall/may continue the

arbitration and render an award (art 15(5) IcC Rules, Art 21(2)
SCC Rules, Art 33(4) DIS Rules)

» mandatory replacement of arbitrator (art 22 vienna Rules,
Art 13 Swiss Rules)

e refuses to sign award (Art 36(3) Vienna Rules, Art 34(1) DIS Rules)




Tribunal Secretary

appointment by tribunal (agreement of parties
necessary?)

disclosure obligation (impartiality & independence)
challenge
duties (solely administrative matters)

» no delegation of decision making power!

remuneration & disbursements
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